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@ enn A Mtchell, Esquire
Stein, Mtchell & Mezines
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Washi ngton, D.C. 20036

Dear M. M tchell;

This is in response to your request on behalf of the
Nat i onal El evator Industry, Inc. ("NElIl") for the issuance of a
busi ness review | etter pursuant to the Departnent of Justice’s
Busi ness Review Procedure, 28 CF.R 8§ 50.6. You have requested
a statenment of the Departnent of Justice’ s antitrust enforcenent
intentions with respect to a proposal by NEIl to participate in a
joint venture designed to produce a perfornmance standard rel ated
to escal ator safety.

The NEIl is a trade association whose thirty four nenbers
include virtually all major donestic manufacturers and installers
of escalators. Wile NEII believes that escalators currently are
very safe, i.e., the nunber of accidents occurring thereon are
relatively fewin light of the | arge nunber of persons that use
them in response to concerns expreseed by the United States
Consuner Product Safety Commission ("CPSC') NEII is willing to
participate in the devel opment of a nore conprehensive
per formance standard for escal ators.

You’ ve indicated that sone of the accidents that occur on
escalators result fromthe victimcatching either a foot or
article of clothing between the step tread and t he adjacent step-
skirt panel. Wiile the current American Society of Mechani cal
Engi neers ("ASME") escal ator standard, ASME A 17.1, provides that
t he cl earance on each side of the steps between the step tread
and adj acent skirt panel be not nore than 3/16 of an inch, you
i ndi cated that that standard does not conprehensively nmeasure or
characterize the potential for entrapnent between an escal ator
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step and skirt. [Indeed, you assert that at present the escal ator
i ndustry does not possess a uniformtesting procedure to neasure
and index the relationship anong the factors nost critical to
escal ator safety.

NEI | proposes to set up a joint venture relationship with an
i ndependent consultant in the hope of devel oping a nore
conprehensi ve escal ator safety performance standard. |t proposes
to sel ect an independent consultant who, after discussing the
issues with NEIl nenbers and outsiders, will create a concept for
devel opi ng a performance standard that neasures the potential for
step-skirt entrapment and a nethodol ogy for measurenent and
verification of conpliance wwth the standard. Based on
proof of concept experinents, the consultant will devel op an
I ndex that indicates acceptable performance |evels. The
st andard devel oped by the consultant and NEIl’'s CPSC
advisory commttee will be submtted to NEIl's Central Code
Comm ttee, which will determ ne whether to submt the
devel oped standard to the ASME for review and adopti on under
t hat organi zation’s standard maki ng procedures.

The ASME, according to your letter, is a nonprofit
organi zation that promul gates and publishes over four
hundred separate codes and standards relating to different
engi neering and industry issues. These standard maki ng
procedures are based, according to your assertions, on
concepts of public notice and consideration of conflicting
poi nts of view before a consensus is reached.

You assert that the proposed joint venture wll not
have any adverse effect on conpetition because it is not
undertaken for any anticonpetitive purpose, wll consider
the views of non-nenbers, will not disadvantage non- nenbers,
and will not involve the exchange of any price or output
i nf ormati on.

On the basis of the information and assurances that you
have provi ded the Departnent, it does not appear that the
proposed joint venture between an independent consultant and
NEI | to devel op a nore conprehensive escal ator safety
standard for possible subm ssion to ASME for its review and
adoption wll have an anticonpetitive effect. Since the
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proposed new standard has not yet been devel oped, we, of
course, can express no opinion as to its likely conpetitive
effect, if any. To the extent, however, that NEII’'s
proposed joint venture to establish a new escal ator
performance safety standard will neither involve the
exchange of any conpetitively sensitive information, nor be
desi gned to di sadvantage non-nenbers, it should not in
itself raise conpetitive concerns.

For these reasons, the Departnent is not presently
inclined to initiate antitrust enforcenent action against
NEI|'s proposal. This letter, however, expresses the
Departnment’s current enforcenment intention. In accordance
Wi th our normal practices, the Departnent reserves the right
to bring any enforcenent action in the future if the actua
operation of the proposed joint venture standard creating
conduct proves to be anticonpetitive in any purpose or
effect.

This statenent is made in accordance with the
Departnment’s Busi ness Review Procedure, 28 C.F.R 8§ 50.6.
Pursuant to its terns, your business review request and this
letter wll be made publicly available i mediately, and any
supporting data will be nade publicly available within 30
days of the date of this letter, unless you request that
part of the material be withheld in accordance with
Par agraph 10(c) of the Business Revi ew Procedure.

Si ncerely,

Joel I. Klein
Acting Assistant Attorney General



